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More beefs
ending up in
mediation as

firms try to

avoid long,
costly trials

By Peter Sinton
CHRONICLE SENIOR WRITER

f hen former San
Francisco Superior

W B Court Judge Daniel
Weinstein left the bench
a decade ago for a new ca-
reer in alternative dispute
resolution, he said a lot of
people didn’t know the
difference between medi-
ation and meditation.

Today they do. And
Weinstein is at the top of
his new profession after
successfully mediating set-
tlements worth a total of
about $1 billion last year.
They included the $187.5
million settlement of the
giant class-action lawsuit
against Bank of America
over its handling of Cali-
fornia municipal bond
funds.

Mediation and arbitra-
tion are on the rise as
courts become increasing-
ly clogged and compa-
nies, governimeni agei-
cies and families realize
they can save time, mon-
ey and their nerves by
reaching a settlement out-
side the courtroom.

State and federal courts
in Northern California
now require that parties
to civil litigation first go
through some type of al-
ternative dispute resolu-
tion or ADR.

And many companies
stipulate in contracts that
if a disagreement arises,
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Daniel Weinstein, a former San Francisco judge, was honored as mediator of the year.
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Firms Using Mediation
To Avoid Costly Trials
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customers or business partners must

agree to mediation or arbitration.

A study by Cornell University and
PricewaterhouseCoopers two years
ago found that 88 percent of the top
1,000 U.S. companies have used me-
diation, where parties try to reach
compromise through an indepen-
dent agent. Seventy-nine percent
used arbitration, where parties agree
to present their cases to a private
judge or panel and live by the deci-
sion.

Taking advantage of thistrend, a
growing number of judges and law-
yers with an entreprencurial spirit
are starting or joining mediation
firms.

Weinstein exemplifies the new
breed of legal negotiator. For the
past decade, he has been a lead me-
diator for JAMS/Endispute, one of
the nation’s leading ADR firms.
More than 90 percent of the cases
he has mediated have been settled
out of court,

Weinstein was recently named
along with two European financial
experts to a panel tomediate the
$15 billion transfer of Bosnian gov-
ernment-owned assets to its Croat,
Muslim and Serb citizens. And last
Thursday, he received the San Fran-
cisco 'T'rial Lawyers Association’s
first annual Distinguished Mediator
Award.

During his previous 11 yearsasa
municipal and superior court judge
in San Francisco, Weinstcin said he
most enjoyed handling settlements
rather than presiding over long tri-
als.

Weinstein decided to leave the
bench in 1989, when the courts
were backed up with asbestos cases
and plaintiffs and defendants were
looking for a quicker way out.

“Lveryone wanted a new product
— adifferent way to get cases re-
solved quickly,” he said.

ADR not only promises shorter
time to resolution at a much lower

.costs, but confidentiality and finality

since there usually are no appeals.
The process also focuses more on
getting results than following for-
mal procedures, which is appealing
to entrepreneurial types.

One of Weinstein's biggest medi-
ations has been the BofA case.

1 There, the state of California and

ADR/AT-A-GLANCE

In response to soaring litigation costs and an overloaded legal system, alter-
native dispute resolution has taken off in the past decade.
ADR refers to various techniques to resolve disputes without a conventional

court trial. 1t can be conducted in any way to which the parties agree — from
casual discussion around a conference table to a private court trial,

COMMON TECHNIQUES

m Mediation — A neutral mediator
meets with all sides and shuttles be-
tween them until they agree on a
resolution. The technique works best
where the parties are willing to talk
and reach a comprornise without
determining who is right or wrong.

® Arbitration — An independent
expert or panel, acting much like a
judge, rules on the facts presented
by both sides. Decisions typically are
final and binding. :

THE BENEFITS OF ADR

® Saves time. Civil cases typically
take from two to five years to get to
court. The average ADR case can be
resolved in a few hours or days.

® Saves money. Mediators and arbi-
trators can cost $150 to $500 an
hour, or up to $7,500 a day. That,
however, is a lot less than a court tri-
al and lengthy pretrial motions and
discovery. ADR often saves clients
more than 60 percent of traditional

litigation costs,

® Flexibility. ADR can be conduct-
ed any way the parties agree, allow-
ing innovative solutions better suited
to their needs.

= Control. Parties have more control
because they can choose the medi-
ator/arbitrator and set the time and
place for meetings.

m Preserves relationships. Speedy,
collaborative procedures can pre-
serve important business relation-
ships, such as between suppliers
and buyers.

u Confidentlality. Proceedings and
results are generally not part of the
public record,

w Closure. ADR circumvents ap-
peals that often follow a court trial.
Moreover, the settlement agreement
is binding and arbitration awards
usually cannot be appealed.

Source: JAMS/Endispute, Chronicle research

nearly 300 municipal agencies
charged that between 1977 and
1992, the bank diverted to its own
account hundreds of millions of doj-
lars of unclaimed bond payments.

Weinstein said all sides “were get-
ting exhausted by the gargantuan
size of the litigation and the pros-
pects that gathering data, trial and
appeals would go on foryears.” In
addition, NationsBank recently had
agreed to buy BofA and wanted a
clean slate.

Weinstein was chosen because he
was acceptable to all sides in the dis-
pute. These included the defendant,
Bank of America; plaintiffs, the state
of California and the city of San
Francisco, which represented thou-
sands of municipal bond issuers; and
former BofA employee Pat Stull,
who filed the class-action suit,

While Weinstein dealt with the
legal issues, two other independent
and unbiased experts approved by
all sides were hired to analyze the
numbers: University of California at
Berkeley Economics Professor Dan-

iel McFaddcen and UC Davis Man-
agement Professor Michael Maher.

McFadden said Weinstein ex-
plained that “the first job in media-
tion is to get the parties to change
their thinking from Tm right, you're
wrong’ ” to an understanding of the
other side’s position and the odds of
losing.

After the two professors spent
about a week gathering and evaluat-
ing evidence, Weinstein figured it
could take two or three months of
mediation to reach a settlement. In-
stead, he was able to resolve the dis-
pute after two long days last Novem-
ber, .

The first day was for presenta-
tions, which involved so many ex-
perts and attorneys from all sides
that they needed a conference room
at the Union Square Hyatt. The next

_day, Weinstein put the different par-

ties in separate rooms at JAMS/En-
dispute’s 11th floor offices in Em-
barcadero Center No. 2 and
shuttled between them.

“Weinstein was helpful on several
levels,” said San Francisco Chief
‘I'rial Deputy Pat Mahoney, who at-
tended the marathon sessions with
City Attorney Louise Renne, “He
brought in independent experts for
the complex analysis of damages.
He understood the issues and the in-
teresis of each parties. And he had a
sense of humor, which created an
environment where mediation
could move forward.”

For example, at about 6 p.m. on
the second day, with the parties stifl
far apart on a dollar settlement, Ma-
honey recalls that Weinstein re-
ferred to himself as “a rug mer-
chant” and he would be happy to
convey any price although he
doubted it was the best price to
make a sale.

Around 11 p.m., with Renne miss-
ing a San Francisco opera perfor-
mance for the higher financial dra-
ma, the $187.5 million deal with
BofA, the state and cities was struck.

McFadden came away impressed
not only with Weinstein's skill at

“humoring, cajoling, and bullying”

the participants but also the media-
tion process. “It promotes truth
finding by giving each party an op-
portunity to gain perspective on the

RESOURCES

8 American Arbltration Associ-
atlon. The nonprofit organization,
with 36 offices nationwide, spe-
cializes in mediation, arbitration
and other voluntary dispute reso-
lution procedures. San Francisco
office: (415) 981-3901. Web *
site: www.adr.org.

B JAMS/Endispute. Formed in
1994 through the merger of the
two largest private alternative
dispute resolution providers in
the United States, the company
serves corporate, government
and individual clients around the
world with 350 private judges,
mediators and arbitrators. San
Francisco office: (415)
675-7670, Web site:
www.jams-endispute.com.

o Bar Assoclation of San Fran-
cisco. The group provides medi-
ation services and referrals to ex-
perienced attorney mediators.
Phone: {415) 989-1616. Web
Site: www.sfbar.org

Source: Chronicle Research

merits of its own casc and obviously
avoids the risks of trial judgments,”
he said.

But to be successful, McFadden
observes certain necessary precondi-
tions. Namely, each side needs to be
predisposed to settle and have suffi-
cient data so neutral experts can
evaluate the strengths and weak-
nesses.

As the BofA case was ending,
Weinstein, the son of a rabbi, was
one of three persons appointed by
the Privatization Monitoring Com-
mission to oversee the privatization
of Bosnia-Herzegovina's economic
asscts as part of the Dayton Peace
Accord.

With 60 percent of the popula-
tion displaced since 1991 and cthaic
rivalries running rifc inside Bosnia
and neighboring Yugoslav states,
Weinstein said the issues couldn't
be more complex.

But he is excited by the challenge
even though the pay is far below the
usual $7,500 per diem he and other
top neutrals receive for helping de-
fuse legal powder kegs.

In addition to BofA and Bosnia,
Weinstein has handled consumer
class-action cases involving credit
cards and life insurance; personal in-
jury and medical claims cases in-
cluding contaminated blood prod-
ucts; and environmental cases stich
as current contamination claims at
San Francisco International Airport.

He also has mediated intellectual
property cases involving Apple, Mo-
torola, Intel and Hewlett-Packard.

But you don’t have to be a big
company to benefit from ADR. The
nation’s oldest and largest ADR
firm, the American Arbitration Asso-
ciation, has about 18,000 part-time
mediators and arbitrators who dealt
with 95,000 cases last year.

For mediation cases, the filing fee
is $150 per party, and the hourly
charge is $190 to $450 an hour, ac-
cording to Stephen Van Liere, re-
gional vice president of AAA’s San
Francisco office. For arbitration, the
filing fee is $500 for settlements up
to $10,000. The fee is $7,000 for cas-
es involving $1 million to $5 mil-
lion.

At JAMS/Endispute, which has
about 30 retired judges and five law-
yers in its San Irancisco office, the
hourly rate is $300 to $600. The dai-
ly charge ranges from $2,500 to
$7,500 depending on the case and
the seniority of the mediators.

In addition to the national ADR
firms, a number of simaller special-
ists are listed online and in the Yel-
low Pages that deal with business,
family and public interest conflicts.

The San Francisco Bar Associa-
tion also makes referrals. Its Civil
Mediation Panel of 40 specialists
charges a $100 administration {ee
plus $150 10 $250 an hour,



&
fSHAKERS.;
JENNlFER BYRD -

where in Cahforma people almost by reflex try

{mediation] before they go to court and litigate,”

Weinstein said. “This award i isa recogm tion that
“‘medlatxon has beco ‘
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y Iel Welnsteln is not busy bemg recog "k
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: ethmc nva]ry could have been cause for us to h

glven up our task in Bosma, but. [people] there:
seemed to redouble their effort to iry to make Bg

‘work because of war in the nearby areas,” he said

“We re on course with the effort.”
- His experience overseas has proven to Weinstein

o ‘that mediation techmques work effectively in any -
“kind of dispute.

* “You're still dea‘lmgrwﬁh human emotions of greed

- jealousy, pride and principle mixed in. The focus may.
not be as much money as it is political gain.

“We see how important the methods and process—

es are to resolve human conﬂxcts in polmcal as well as .
-economic disputes.”;

Wemstem 50 has initia

the’ program iak ‘ ,
“What we are ﬁndmg the mtemahonal world is .

- very helpful in resolving polit

issues,” said Weinstein. “What we art trymg to dois
SXpose i polmcal and ‘

egal "ethods ~ that have beenﬁ ‘
eas they ave been | he




